


































































































































































































foreseeably resulted in having an effect on the teachers' 

instructional day and eparation time. 

Here, the length of the teachers' instructional day was 

uni terally altered by the District beyond the time that was 

bilaterally negotiated with the exclusive representative. The 

feet of the increase of 30 minutes per day on the students' 

minimum day schedule was to reduce the amount of time available 

required ation and rent conferencing. District 

witness, Keith McCarthy, ack that the District 

expected teachers to maintain the same quali of instruction 

on the minimum day schedule as required on a regular 

instructional day. Consequently, the affected teachers were 

expected to do necessary ration and planni for the 

additional 30 minutes of instructional time. 

several tea er witnesses testified about e effect the 

increased tructional time on the amount of time that they 

As a r irement of teach 
component of the teachers' 
sense as classroom instruction 

ration time is a 
ligation in e same 

ted duties such 
as 
st 

ent-tea er conferences, g 
ts. 

e Board went on o s at ile be con 
es e matter not being an issue, 

District's r irernent at teachers" re" for 
is a matter mana ial er tive nots ject t 

adi 

e 
struction 

ne tiations, to e extent at r irement relates to th 
tea e s 1 hours of t, e matter ject 
bilateral deter nation. San Mateo Ci strict s 
at • 15-17. 
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were required to spend outside their regular seven and alf 

hour workday to complete preparation for their r lar 

classroom instruction, in addition to preparation and for the 

parent con rencing sessions. This time varied om 25-45 

minutes per day per teacher beyond the regular 7-1/2 hour 

workday. To the extent that the preparation time is a 

condition of employment which relates to hours of employment, 

as in is case, it is properly a subject of negotiations and 

may not be unilateral increased. san Mateo, s a at p. 17. 

There is nothing in the language, of section 7.7 from which 

it can be reasonably inferred that EVEA waived its statutory 

right to further negotiations over this subject. Thus, the 

District 1 s final offered excuse of "ch 

does not rise to the level of business nor 

d circumstances" 

ational 

necessi i would justify its unilateral actions in this 

regard. 

For all e r ing reasons, it is t the 

District violated section 3543.5(c) of EERA refusi 

faili to meet and ne tiate in i wi EVEA over 

cision to crease the tea ers 1 truct 1 

rati ti e o 1983 

E. 

sues LA-CE-18 7, 

LA-CE-2031 are same, ex t ey invo e two 
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school years. For this reason they will be discussed here 

concurrently. 

In both charges, EVEA contends that when the District 

agreed to a reduced work year for Judith Reising, a member of 

the certificated bargaining unit employed as the District 

bilingual facilitator, the Respondent engaged in direct dealing 

or negotiations with a unit member in derogation of the 

statutory rights to representation granted to EVEA as the 

exclusive representative. 

In charge LA-CE-1827, the Respondent admits taking action 

to reduce the work year of Judith Reising for the 1983-84 

school year, but denies that its conduct, in this regard, 

amounted to direct dealing or bypass of EVEA. In char 

LA-CE-2031, the Re 

for the 1984-85 s l 

anted a 1 tea il 

ovision of the CBA. 

t denies reducing Reising•s work year 

,,. ... 
i 

Instead, it asserts 

leave as ovided 

tit 

r a 

Section 3543.5 ovi s at it is unl ul r a lie 

s l r to to or 

aranteed to em e EERA, or to re 

d tiat in g an e 

section 3543.l(a) 12 gives e exclus 

l section 3543.l(a) reads: 

izations 
eir ers 
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the right tor esent its bargaining unit members in their 

employment relations with the empl Likewise, 

section 3543.3 13 obligates the employer to meet and negotiate 

only with the exclusive representative of a group of given 

employees, upon request, with regard to matters within the 

scope of representation. 

In Walnut Vall Unified school District (1981) PERB 

Decision No. 160, the Board addressed a charge of bypassi the 

exclusive r esentative where e employer extended overt 

opportunities to four members of the bargaining unit. The 

Board said: 

see 

The law regarding employers negotiating 
directly with their employees and bypassing 
the designated bargaining representative is 
clear. Section 3543.3 of the EERA, requires 
the to negotiate and bargain in 

ith once an oyee organization has 
duly desi tea as the exclusive 

esentat e for a given group of 

empl t relations with public school 
that once an 

izat1on is re ized or certified as 
exclusive r esentative of an 

• 2, s --=--a. 

or 
restrictions re 
make reasonable 

3544.1 

ssal f individuals 
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emp s3 This obligation imposes on the 
employer the requirement that it provide the 
exclusive representative with notice and the 
opportunity to negotiate on proposed changes 
of matters within the scope of 
representation. Unilateral action taken 
without fulfilling this obligation 
constitutes a refusal to negotiate in good 
faith. San Mateo county CCD PERB Decision 
No. 94 (6/8/79). An employer may not, in 
the presence of an exclusive representative, 
unilaterally establish or modify existing 
policies covering, for example, overtime pay 
rates, the selection of employees to work 
overtime, or the definition of overtime 
hours. (Underlining in original. Footnote 
as per original, omitted.) 

In Walnut Vall PERB held that order to prove that the 

employer has unlawfully bypassed the exclusive representative 

by "negotiating" directly with unit employees, it must be 

demons tr a at the District sought either to create a new 

policy general application or to obtain a waiver or 

modification of existi policy i le to such 

is case does not address overt licy, t rather 

work r of a unit , a matter si lar wi in e 

s of representat Sometime during 

EVEA were commenci 

P ~llffiffiPl'" Of 1983; 

while e strict 

iations, Reising 

eques to reduce her wor 

from e 86 e h 

oa 

worked 

contract r 

tendent o.ra 

r e 983-84 s oo a 

ring e 98 83 s l 

to 166 e Dist ict rd acted to ave Reisi 1 s 

t, a edu ti of her k Au t 2 1983. 
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subsequent exchange of memoranda between Reising and Flora, 

concerning this action, indicates an attempt by Reising to 

negotiate with Flora concerning various terms and conditions of 

her employment in connection with the reduction in the number 

of days that she wanted to work during the ensuing school year. 

ora's memo to Reising dated August 29, 1983, stated that 

"your contract" will be changed to reflect the reduction in 

workdays. Although the District denies it, its conduct, in 

this regard, amounted to direct dealing with Reising. There is 

no evidence that any attempt was made to involve EVEA, in any 

way, in the process that led to the approval of the reduced 

work r. 

The CBA, which had been ratified e parties on 

il 1983, provided a work year returning unit members 

of 179 itional , 0 er terms and itions of 

t, such as seniority credit, sa ry increments, were 

covered by e same agreement. Although Reising's memo of 

Au t 25, 1983, to ora at a car was sent to 

Dee , esident of EVEA, ere was nos s t 

reference mentioned in Reisi 1 s memo to ora that omas on 

l f EVEA ha est e ie of the action in 

tion e es EVEA s interest n being invo ed in 

is ocess. L ewise, Flo a 1 s memo t Reisig a t e 

any reference to e CBA or EVEA 1 S to invo ea o 

in is action 
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Again in the summer of 1984, upon hearing a rumor that 

Reising was going to request ano er reduction in her work 

year, Caldwell, on behalf of EVEA, approached Reising in 

anticipation of this action and requested that she pursue it 

through the exclusive representative. 

Instead of involving EVEA or allowing the organization to 

proceed on her behalf, Reising herself again requested a 

reduction of her 1984-85 work year to have child-rearing time 

with her daughter. This time her request in uded a list of 

six "stipulations" covering various terms and conditions of 

employment which Reising sought as a condition for the leave 

being approved. Though this memo showed that a copy was sent 

to the EVEA, there was a statement in e memo to indicate that 

the request was being sought through EVEA as the exclusive 

r esentative acting on Reising 1 s behalf. Al ou Reisi 

aga obtained District board's oval of her request 

a 40 percent leave, i.e., r ction of the work r, she was 

not able to in itional terms t as rt of e 

n tiated 

ter Reisi rejected e terms and itions whi were 

let her eave, she sou t e assistance of EVEA and 

the str ct in resolvi work 

ia on 

ovision. 

i s ject to 

r oblem 

ract r 

ri their 

r 

Faili to tain a satisfactory resolution of her lem, 

Reisi then oa Flora uni teal a ised her to 
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work the same reduced work year during the 1984-85 school year 

that the District had approved the 1983-84 school year. 

Again, there is no evidence that prior to making this decision, 

Flora provided EVEA with notice or an opportunity to meet and 

negotiate over this decision. 

The District has of ed no defense of its actions with 

respect to the reduction of Reising's 1983-84 school year, 

except to deny ss of EVEA. Its characterization of the 

chan in the work year for the 1984-85 s 1 year as 

child-rearing leave is not conv cing. 

The work year of employees represented by EVEA is 

specifically defined in Article 7.0 of the CBA. The only 

in the gua itself. exceptions are expressly set 

(See p. 10, s a.) The stated ions do not re r to the --=---
bil gual ilitator position. Nor does e l ovi 

r a "redu work yearn for any unit member. 

District's limit leave li at was referr to 

when Reising 1 s 1983-84 work r r tion was oved, does 

not e ess ovi for a r ced work r. us, e 

District's action on AU st 26 1983, SU , 

must be viewed as ilate al an Ii f al 

ication r ct to existi strict li e 

it ly, act was e r sult f di ct 

ling tween an i ivi l bargaini unit and 
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District administrative personnel. This action, as well as the 

District board's subsequent approval, all occurred thout 

notice to EVEA nor an opportunity r EVEA to represent the 

employee involved or the interest of the entire bargaining 

unit. This action constitutes bypass of EVEA as the exclusive 

representative and is a violation of the duty to meet and 

negotiate with the exclusive representative as required by 

sections 3543.3 and 3543.S(c). 

e fol ng year when the strict board took action on 

July 5, 1984, to grant Reising an "unpaid child-rearing leave, 

.4 of 1984-85 school year," this action was taken prior to any 

formal notification by the District to EVEA that such action 

was being contemplated. Additional , it occurred despite 

efforts by EVEA in June and early July 1984, with both Reising 

ora, to be included in worki out a resolution r 

Reising that would also protect the integrity of 

bargaining ocess. 

Flora's subs t directive to Reisi in 

about working a r C the 1984-85 s col 

not 

actice 

known to EVEA until it was revealed duri 

i in this cas Fora a t t 

e lective 

ember 1984 

ar was 

e un ir 

is 

decision was never r ced to writi , nor erwise made 

ial 

outcome of 

irn 

ese 

cause 

oceedi 

mat er remai don 

1 these actions 
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fall thin the ambit of the standard of oof established in 

supra. In his 

July 17, 1984, memo to Reising, Flora acknowledged that 

Reising's leave request was "relatively rare" and "may be 

••• subject to review by EVEA." However, these statements 

were all subsequent to formal action by the District board. 

Flora's statement that the type of leave granted to Reising was 

"relatively rare" is viewed as evidence that the District's 

application of the child-rear g leave provision to Reis g's 

case was not encompassed by section 13,8 of the CBA. 

Contrary to the District's contentions about its 1984 

action, it is clear that the exchange of memoranda between 

Reising and Flora in 1984 eir subsequent discussions 

concerning changes in her work year were a rm of negotiations 

over matters wi in the s of r esentation. As an outcome 

of this ocess, the 

ication of a leave 

strict 1 s board unilaterally altered 

ovision of the CBA and re ced an 

individual 's work year from that es lished an 

e ess term the collective a eement between District 

e 

and EVEA. The District also ed i ing other terms and 

itions f Reising 1 s e 1984-85 s 

year. Reisi 1 s later rejection et rms of t 

ed Distr c wi er r 

r t does not moo e e ct of e 
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In J. I. case Co. v. NLRB (1944) 321 U.S. 332, [88 L. Ed. 

762] cited by PERB in San Francisco Community College District 

(1979) PERB Decision No. 105, the United States Supreme court 

said: 

The very purpose of providing by statute for 
the collective agreement is to supersede the 
terms of separate agreements of employees 
with terms which reflect the strength and 
bargaining power and serve the welfare of 
the group. Its benefits and advantages are 
open to every employee of the represented 
unit, whatever the type or terms of his 
pre-existing contract of employment. 

In the Modesto City Schools (1983) PERB Decision No. 291, 

the PERB found a direct offer to employees, without such offer 

first being communicated to the exclusive representative, to be 

av lation of the employer's obligation to bar in only 

the exclusive r esentative. Here, not only did e District 

agree to terms of t whi were at var ce ose 

ovi in ecol ctive agreement, it a so thout 

first providing e exclusive r esentat wi an 

tuni tone tiate the matter. SU actions in bo 

"" ~ and 1984, it is con at e strict viola its ~0-:l 

du to bar in in i s g e exclus e 

esentative and g oyment contracts wi an 

i idual e of e r in g unit wi terms different 

th OS ovi d f r e collect i g 

a eement. is con ct is a t on of e au 

section 3543.3 and, er , V ates section 3543 5 ( C ) • 

68 



CONCLUSION 

It is concluded that with respect to the allegations 

contained in case numbers LA-CE-1827, paragraphs 2, 3(b), 3(c), 

3(e), and 3(f), and LA-CE-2031, charg g the District with 

unlawful unilateral actions because of a failure to meet and 

negotiate with EVEA in good faith prior to such actions, where 

violations of section 3543.S(c) were found, this conduct 

concurrently violated section 3543.S(a) and (b) of the Act. 

San Francisco Community College District, supra. 

With regard to case number LA-CE-2031, the Respondent's 

motion to dismiss is denied. charging Party's motion to amend 

the pleadings to conform to evidence presented during the 

hearing is anted. 

REMEDY 

Section 3541.S(c) au orizes the PERB to: 

In 

PERB t 

u 

the 

losses 

con 

a 

1 

.•. issue a decision and order directing 
an of ing party to cease desist from 
the un ir actice and tot 
affirmative action, in ud 
li ted to e reinstatement of employees 
wi or wi t ba , as 11 ef ctuate 

e licies of is r 

unilateral case, it has been actice 

der e l to cease and desist rom its 

act on, to restore e status ante, and tor 

oye mak affected s ole for ta 

incurr as a esult s un ful 

Communi (1983) PERB 
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Decision No. 292. It is appropriate, ere e, to order the 

District to cease and desist from such un 

been found above. 

ul ct as has 

The EVEA seeks an order restoring the status quo of 

benefits improperly enhanced or reduced by the District, and to 

pay to employees represented by EVEA who were obliged, as a 

result of the District's unlawful actions, to work either 

additional time beyond their regular workdays or increased 

student instructional time, appropriate compensation e 

increased time. In corni union Hi School District (1984) 

PERB Decision No. 399, a case in which PERB found that a school 

district had unlawfully eliminated certain teachers' 

pr ation iods, PERB issued a r ial order which had two 

alternative methods of compensating those employees who were 

required to hours than a been a e to. e 

Board ordered e strict to compensate the affected 

giving em id time off work i ts wi the 

n of extra rs each actually worked." In e 

alternative, the Boa d orde t if e district and e 

or ization were le to a ee on e manner in 

whi et me f ld anted, " e oyees concer i 

om ere is eement 

e extra 

all receive monetary ation 

urat 

at ecedent wil 

District's uni ter 

s k " 

llowed here r 

actions in 11 of 1983 

70 

ct the 

i 



resulted in increasing the amount of non-classroom preparation 

required of teachers affected by (1) reduction in 

instructional aide time beyond what it was during the preceding 

school year or (2) an increase in student instructional time on 

student minimum days in mid-November 1983 beyond the increase 

negotiated with the exclusive representative. 

It is recognized that for this part of the order, the 

evidence is incomplete about the actual amount of preparation 

time worked by each affected teacher after both unilateral 

changes. Only teachers who reduced their preparation effort 

could have avoided lengthening their workday. There is no 

credible evidence that any teacher chose this path. 

te this lack of concrete proof, the make-whole remedy 

is appropriate. 

It is ssible thats cific tea ers t have re 

their eparation time 11 1983 time when 

assigned aide time was ei 

and in duri week 

er reduced or el nated 

14, 1983, on 

eir 

ete 

e four 

min in stion; and as a result, did not have a 

r working or If e rties cannot, eir 

own ef rts, agree on amounts of or tory time 

, e question of ea tea er 1 s entitlement is left a 

i ce oceedi g. e o r erefore es li es a 

tea ers did work r as a esul e j 
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uni teral changes are entitled to additional compensation or 

paid time off. 14 

It is also appropriate to order the District to rescind the 

practice that modified the compensation of certain bargaining 

unit members om an hourly rate to a per diem rate for work 

performed during the summer of 1983; and to compensate any 

affected employees for monetary losses suffered as a result of 

this unilater change. All payments shall include 10 percent 

r annum interest. 

A more difficult problem concerns the fashioning of a 

remedy regarding the learning specialist program. It is 

recognized that the individuals employed in these positions 

during the 1983-84 and 1984-85 s 

received the annual $1500 st 

may have alrea 

r both school years in 

estion. To order a complete restoration of 

ante as to tion already received could 

hardship on the af cted 

sti received r 

In re ition of 

s 

id to e 

requiring 

strict 

is circumstance, it is 

e status quo 

sea severe 

at 

ere e 

iate to order e District to cease and desist from 

l ERB has issued si lar or s 
an cases i e entitlement 

moneta y ation was uncertain. 
District (1980) PERE Decision No. 126, a 
~~~~~s_t_r_i_c_t v. PERB, 120 cal .3d 1007 (1981) and Lincoln 

District (1984), PERB Decision No. 465 -------------
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further implementation of this program, including further 

payment of a stipend to incumbents in learning specialists 

positions; and upon request from the EVEA, meet and negotiate 

in good faith over the negotiable aspects of the learning 

specialist program until agreement is reached or the statutory 

impasse procedure is exhausted before reinstituting this 

ogram. An agreement, if reached, can address the issue of 

stipends id for the 1983-84 and 1984-85 school years. 

Additionally, it is appropr te to order the strict, 

the request EVEA, to restore the work year of the bilingual 

facilitator to that prevailing for unit members at the time of 

unlawful changes in the 1983-84 or 1984-85 school years. 

Final , it is appropriate at the District should be 

n 

required to post a notice incorporating the terms of this order 

at ed as an ix hereto. e notice ould be 

subscr ed by an authorized a t of the Lake sinore ool 

strict, i icating at e District 11 with the 

terms of is order. e notice 11 not be redu in size. 

Posting of SU notice 11 

itional statement at 

rnanne I and is bei requ ed 

act It effectuates e 

be n me of 

strict 1 s readiness to 

ovide 

District has 

to ceas and 

es of 

resolution of 
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See Placerville Union School District (9/18/78) PERB Decision 

No. 69; Pandol and v. Agricultural Labor Relations Board 

(1979) 98 Cal.App.3d 580, 587; NLRB v. 

(1941) 312 U.S. 426 [8 LRRM 415]. 

ess Publishin co. 

PROPOSED ORDER 

Upon the regoing findings of fact, conclusions of law, 

the entire record in this case, and purusant to section 

3541.S(c) of the Educational Employment Relations Act, it is 

hereby ordered that the Lake Elsinore School strict, its 

Board of Trustees, super tendent and its agents shall: 

A. CEASE AND DESIST FROM: 

1. Failing and refusing to meet and negotiate in 

good ith wi the Elsinore Valley cation Association 

concerning: (1) the length of the teachers' instructional 

work ef cts increase in same on 

non-class 

unit 

at ion time; ( 2) changes 

summer work per med; (3) 

the rate of pay to 

ernentation of 

e cialist 

st id; and (4) an s 

o er terms and 

r esentat on 

2 

Assoc at on 

itions of 

am, incl i e amount of 

e certificated work 

t wi in the s 

ucation 

cati 

Re tions Act, in uding e ri t tor esen 

ers. 
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3. Interfering with employees the exercise of 

rights guaranteed by the Educational Employment Relations Act, 

including the right to be represented by their chosen 

representative. 

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO 
EFFECTUATE THE POLICIES OF THE EDUCATIONAL EMPLOYMENT RELATIONS 
ACT: 

1. Upon request, meet with and negotiate with the 

exclusive representative regarding changing the length of the 

unit members' instructional day the effects, if any, of 

such change on non-class preparation time. 

2. Restore the District's past practice of 

compensating bargaining unit members at hourly rates of pay for 

summer work and compensate any affected employees for monetary 

losses suffered as a result of the unilateral change in the 

summer of 1983. 1 payments all in ude 10 

annum interest. Upon request, negotiate in 

rcent 

fai 

r 

with 

Association on e matter. However, the status quo ante shall 

not be restored if, s ent to District's actions the 

rties have, on eir own, rea ed agreement or ne tiated 

rou etion of e sse ocedure concerni e rate 

of summer 

3 

Assoc ti 

special sts 

id. 

r st, meet and negotiate e 

concerni g ti ts f l i 

am, includ ng e amount o annual sti to 
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4. Upon request of the Association, reinstate the 

work year of the bilingual facilitator and other terms and 

conditions of employment to that of unit members at the time of 

unlawful changes in either 1983 or 1984; and negotiate in good 

faith with the Association before changing any aspect of the 

employee's work year or other terms and conditions of 

employment. 

5. Grant to each teacher who worked extra time as a 

result of the reduction in classroom instructional aide time 

during the fall 1983 or the unilateral increase in the length 

of the instructional day in November 1983, the amount of time 

off which corresponds to the number of extra hours worked as a 

result of the changes described above. Should ties fail 

to rea a satis ctory accord as to the manner which such 

time off 11 be anted or if an ind idual is no in 

the strict's , then su ernp 11 be granted 

itional hours monetary ion commensurate with the 

worked. However, ifs s t to e strict's unlawful 

actions, e ties have, on eir own initiat , rea 

agreement or ne tiated rou e etion the statutory 

se 

no ss 

time off or 

re concerni g e 

and ts 

ati ime en 1 il 

all ter nate at 

f ns ructi 1 

sin ei er on 

ry 

int. 

monetary all elude interest at e rate of ten (10) 

rcent r annum. 
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6. Within ten (10) workdays of service of a final 

decision in this matter, post at all school sites and all o er 

work locations where notices to certificated employees are 

customarily placed, copies of the notice attached hereto as an 

appendix. The notice must be signed by an authorized agent of 

the District indicating that the District will comply with the 

terms of this order. such posting shall be maintained for a 

period of thirty (30) consecutive workdays. Reasonable steps 

all be taken to insure that this notice is not redu in 

size, altered, defaced or covered by any material 

7. Upon issuance of a final decision; make written 

notification of the actions taken to comply with the Order to 

the Los An les Regional rector Public Empl t 

Relations Board in accordance with his instructions. 

Pursuant to California nistrat e Code, title 8, 

t III, section 32305, this Proposed Decision and Order all 

come final on August 13, 1985, unless a par 

statement of ex 

statement of ex 

ions. In accordance wi 

ions should 

e 

ex 

it er e tions of 

ions See ali r a 

t III, section 32300. Su 

e record reli 

n st tive c 

statement f ex 

eceived ti if must b actual 

Relations Board itself at e hea 

files a timely 

rules, e 

citation or 

for su 

e , 

ions 

e P lie 

rters office 

Sacramento before e c se of business (5:00 p.m) 
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on August 13, 1985, or sent by telegraph or certified United 

States mail, postmarked not later than the last day filing 

in order to be timely filed. see California Administrative 

Code, title 8, part III, section 32135. Any statement of 

exceptions and supporting brief must be served concurrently 

with its filing upon each party to this proceeding. Proof of 

service shall be filed with the Board itself. see California 

Administrative Code, title 8, part III, section 32300 and 32305. 

Dated: July 24, 1985 
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W. JfuiHOMAS 
Administrative Law Judge 

tstewart


